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      ORDER 

PER N. K. BILLAIYA, AM: 

 

 This appeal by the revenue is preferred against the order of 

the CIT(A)-42, New Delhi dated 17.08.2015 pertaining to A.Y. 

2006-07.  
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2. Though the revenue has raised as many as nine grounds 

but the sum and substance of the grievance of the revenue is that 

the CIT(A) erred in allowing depreciation of Rs.3.04 crores claimed 

on wind power generation plant. 

 

3. Assessee is a company engaged in the business of 

processing and export of rice and during the year under 

consideration the assessee also entered into the business of wind 

power generation.   

 

4. The assessee filed its return of income declaring income of 

Rs.1.45 crores which was accessed at Rs.1.49 crores vide order 

dated 16.04.2008 framed u/s. 143 (3) of the Act.  

 

5. Subsequently vide order dated 03.03.2011 the PCIT 

assuming jurisdiction u/s.263 of the Act set aside the assessment 

with a direction to the AO to frame the assessment afresh after 

verification of genuineness of the claim of the depreciation on 

wind power plant.   

 

6. Pursuant to the direction of the PCIT the AO framed 

impugned assessment by making the disallowance of depreciation 

of Rs.3.04 crores.  
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7. Assessment was assailed before the CIT(A) and after 

verification of the facts the CIT(A) allowed the claim of 

depreciation.   

 

8. Before us the DR strongly supported the findings of the AO.  

 

9. It is the say of the DR that the wind mill plant was not 

commissioned during the year under consideration and, 

therefore, the assessee is not eligible for the claim of depreciation 

and the AO has rightly disallowed the claim of depreciation.  

 

10. Per contra the counsel for the assessee reiterated what was 

stated before the first appellate authority and relied upon the 

decision of the FAA.  

 

11. We have given a thoughtful consideration to the orders of 

the authorities below.  We find that the AO has disallowed the 

depreciation on the wind power generation plant mainly for the 

following reasons :- 

 

“(i) The plant could not have been set up by 31.03.2006, in 

view of the fact that the seller M/s Sulzon Energy Ltd. (SEL) 

had issued the sale bill on 29.03.2006 and there was no 

evidence in the form of required lorry receipts, which could 

confirm transportation of the said plant during the year. 

(ii) The agreement for supply of power in the form of Power 

Purchase Agreement with the public sector undertaking, 
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namely M/s BESCOM dated 28.03.2006 was antedated as the 

approval from Karnataka Electricity Regulatory Commission 

was accorded on 24.05.2006, which was recorded on the said 

agreement. In this regard, AO preferred to conduct enquiry 

directly with the Chief Secretary, the Government of Karnataka 

by writing a letter dated 09.12.2011, which was not replied to 

by the latter till the date of passing of the impugned order. On 

this aspect, my Id. predecessor, CIT(A)-4, New Delhi, vide 

several letters directed the AO to furnish his remand report, 

however, till date in the absence of the comments of the Chief 

Secretary, Government of Karnataka, no such reply was filed.  

(iii) The auditor in the audit report did not mention about the 

business of wind power generation nor any depreciation on the 

wind power generation plant was claimed under the 

Companies 1956.” 

 

12. We have gone through the power purchase agreement with 

Banglore Electricity Supply Company Limited and the same is 

placed at pages 9 to 34 of the paper book.   

 

 

13. The wind power generation plant had been dispatched vide 

challans for which lorry receipts from 10.03.2016 to 23.03.2006 

can be understood from the following chart :- 
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14. The invoices were raised by M/s Sulzon Energy Ltd. on 

different dates for sale of wind power generation plant the copies 

of the invoices are placed at pages 49 to 57 of the paper book.  

 

15. The details of which are summrised as under :- 
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16. M/s. Suzlon Energy Ltd. has clarified that the wind power 

generation plant was dispatched and installed at the site before 

30.03.2006 and the copy of the clarified is at pages 47 and 48 of 

the paper book.  

 

17. The wind power generation plant was commissioned on 

31.03.2006 as per copy of commissioning certificate issued by 

Karnataka Power Transmission Corporation Limited.  The said 

commissioning certificate is as under :-   
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18. Considering the aforestated clinching evidences there 

remain no doubt that the wind power generation plant was 

commissioned during the financial year under consideration and, 

therefore, the assessee is very much eligible for claim of 

depreciation which has been rightly allowed by the CIT(A).  We, 

therefore, do not find any error in the findings of the CIT(A).  The 

appeal filed by the revenue is accordingly dismissed.  

 

19. In the result, the appeal filed by the revenue is dismissed.  

 

20.  Decision announced in the open court in the presence of 

both the representatives on 23.06.2021.  

   

 

  Sd/-         Sd/- 
    (KULDIP SINGH)                      (N. K. BILLAIYA) 
   JUDICIAL MEMBER                                ACCOUNTANT MEMBER 
*NEHA* 
Date:- 23.06.2021 
Copy forwarded to: 
1. Appellant 
2. Respondent 
3. CIT 
4. CIT(Appeals) 
5. DR: ITAT            
                                     ASSISTANT REGISTRAR 

ITAT NEW DELHI 
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